
STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Honolulu, Hawaii 96813

March 13, 2015

Board of Land and Natural Resources Ref No.: GL - 3167
State of Hawaii
Honolulu, Hawaii Hawaii

Authorize a One-Year Holdover of General Lease No. 3167, Madeleine Krusche and
Benjamin Jack Krusche, Lessees, to be Immediately Followed by the Issuance of a
Month-to-Month Revocable Permit and Issuance of a Bill of Sale Transferring All
Improvements on the Property to the Lessee, Ocean View Lease Lots, Waiakea,
South Hilo, Hawaii, Tax Map Key: (3) 2-1-007:033.

APPLICANT:

Madeleine Krusche, a single woman, and Benjamin Jack Krusche, a single man.

LEGAL REFERENCE:

Sections 171-40 and -55, Hawaii Revised Statutes, as amended.

LOCATION:

Portion of Government lands of Ocean View Lease Lots situated at Waiakea, South Hilo,
Hawaii, identified by Tax Map Key: (3) 2-1-007:033, as shown on the attached map
labeled Exhibit A.

AREA:

8,205 square feet, more or less.

ZONING:

State Land Use District: Urban
County of Hawaii CZO: MG-i a (General Industrial minimum 1 acre)
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GL-3 167, Followed by a Revocable Permit for
Residential Purposes, TMK: (3) 2-1-007:033

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act
DHHL 30% entitlement lands pursuant to the Hawaii State Constitution: NO

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

In accordance with the Division of Land Managements Environmental Impact
Statement Exemption List”, approved by the Environmental Council and dated April 28,
1986, the subject request is exempt from the preparation of an environmental assessment
pursuant to Exemption Class No. 1. Refer to attached Exhibit B.

DCCA VERIFICATION:

Applicants as individuals are not required to register with the DCCA.

CURRENT USE STATUS:

Encumbered by General Lease No. 3167, Madeleine Krusche and Benjamin Jack
Krusche, Lessees, for residential purposes. Lease to expire on March 14, 2015. The last
rental reopening occurred on May 25, 2003 and was for the remainder of the lease term.

CHARACTER OF USE:

Residential purposes.

HOLDOVER LEASE COMMENCEMENT DATE:

March 15, 2015.

HOLDOVER LEASE ANNUAL RENT:

$3,021.00, billed in two equal semi-annual installments. See attached Exhibit D for
calculations.

REVOCABLE PERMIT COMMENCEMENT DATE:

March 15, 2016.

REVOCABLE PERMIT MONTHLY RENTAL:

$252.00, billed monthly. See attached Exhibit D for calculations.
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COLLATERAL SECURITY DEPOSIT:

Currently, the lease does not require a performance bond or security deposit. Staff
recommends requiring a deposit be held for the period of the revocable permit equal to
twice the revocable permit monthly rental amount.

NOMINAL CONSIDERATION FOR IMPROVEMENTS:

A nominal fee of $3,000.00 for the Lessee to purchase the improvements for the duration
of the revocable permit period is recommended.

BACKGROUND:

General Lease No. 3167 (GL-3 167) was originally issued to William J. Payne and Anna
Mehau Payne by the Territory of Hawaii for a term of 21 years commencing on
September 10, 1947 with an annual rental rate of $153.50.

The Lessees were found to qualify as disaster victims under Section 87 of Act 32, Session
Laws of Hawaii 1962. The expiration of GL-3 161 was consequently extended to March
14, 2015 with rental re-openings at 20 and 40 years from the most current lease
agreement.

At its meeting of May 11, 1984, agenda item F-1-d, the Board consented to the
assignment of lease from Maurice Payne and John J. Ushijima, co-trustees under the will
and trust for William J. Payne, deceased, and Anna Mehau Payne, assignors, to
Madeleine Krusche and Benjamin Jack Krusche, assignees.

In 2001, the Department of Transportation, Harbors Division (DOTHAR) requested
inclusion of the lands of the Ocean View Lease Lots (Baker’s Beach) into the Hilo
Commercial Harbor upon the expiration of the leases in 2015.

In a letter dated June 10, 2011, DOTHAR informed DLNR that the Hawaii Island
Commercial Harbors 2035 Master Plan was almost complete and identified the need for
the Ocean View Lease Lot properties for future expansion of Hilo Harbor. The estimated
development window is between 2020 and 2030. They requested that in the interim
period (from 2015 to 2020), DLNR would “keep the lots in short term usage only until
DOTHAR is ready to secure funding and proceed with its development plans”.

A letter dated July 15, 2011 from DLNR notified all Ocean View Lease Lot lessees of the
situation (refer to Exhibit C). The letter offered all current lessees who met certain
qualifications that the DLNR’s Land Division would recommend to the Board a one-year
holdover and thereafter issuance of a revocable permit to the lessee for the interim period
of March 15, 2015 to at least December 31, 2019.
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DISCUSSION:

Staff conducted a site inspection of the premises on February 5, 2015 and the property
and improvements are well cared for. The lessee is compliant with the terms and
conditions of the lease with regards to the rent and liability insurance. This lease does
not have a provision for a performance bond or property insurance. Staff recommends
establishment of a performance bond during the revocable permit period equal to twice
the revocable permit monthly rental amount.

The current county zoning of MG-la, General Industrial, does not allow for residential
use. However, the residential nature of the Ocean View Lease Lots was established prior
to the general industrial zoning designation and is therefore “grandfathered-in” to the
current code. Due to the non-conforming use, no further residential expansions or
alterations will be permitted on the property. The County of Hawaii Planning
Department has determined that the proposed action is exempt from the definition of
“development” and shall require no further review against the Special Management Area
Guidelines. It is further noted that any current or future tenants should be reminded that
inhibition of lateral public access on or makai of the shoreline abutting the parcel is not
permitted.

The lease specifically allows the lessee to remove any or all of the improvements upon
the expiration of the lease on March 14, 2015 (March 14, 2016 if the holdover tenancy is
approved). Any improvements remaining on the property after the expiration become the
property of the State. This presents a dilemma for the Lessee who has installed
significant non-structural custom improvements (i.e., cabinets, flooring, doors, etc.). The
Lessee has planned on removing some of these improvements upon vacating, which is
consistent with the terms of the lease, but would not be allowed once the lease expired
and the revocable permit was issued. Due to the potential liability and attendant
problems of illegal habitation of vacant property, staff believes it is in the best interest of
the State to have the property remain occupied until DOTHAR is ready to begin the
Harbor expansion and recommends the Board require the Lessee to purchase the
improvements at a nominal fee of $3,000 for the duration of the revocable permit period
which is to be paid in full prior to the expiration of the one-year holdover period. At the
end of the holdover period, the Board of Land and Natural Resources will issue a bill of
sale for the improvements. Further, the revocable permit should include a provision
which requires the improvements to be structurally sound and securable upon the Lessee
vacating the property.

Staff is recommending the annual rent for the holdover period and beyond be set at 497 of
the 2014 real property tax assessed market land value with a 25% discount due to the
nature of the tenancy (refer to attached Exhibit D). This amount is calculated to be
$3,021.00. The annual rental amount will be divided by 12 for the revocable permit
period and is calculated to be $252.00 per month.
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